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In re Applications of
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)

For a Construction Permit for a New FM Station)
(m~104.3 MHz at New York, New York )

)
...................................................................................... )

T()' The Commission

COMMENTS ON OPPOSITION TO MOTION FOR DEFERRAL OF
PROCEDURAL DATES

l.ISTENERS' GUILD, INC. ("Guild"), by its attorney, hereby resp~('tflllJy

comments on the Opposition to Motion for Deferral of Procedural Dates fj]pd hy

GAF Broadcasting Company, Inc. ("GAF") on April 20, 1993 in oppositi0T1 to

th~ Motion for Deferral of Procedural Dates filed on April 12, 1993 by The Fidplio

Group, Inc. e'Fidelio"). Although the Guild is not "[t]he person who filed the

original pleading," 47 C.F.R. § 1.4S(b) (1992), the instant pleading is iT' the

nature of a reply, since it addresses allegations and arguments On an

~
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()pposition that are largely aimed at the Guild;1 hence, it is being filed within

the period provided by the Commission's Rules for the filing of a reply.2

_ At the outset, the Guild takes vigorous exception to GAP's distortion~ of

thE' Guild's role herein and in prior proceedings. First, and most serioll~. is

GAF's unfounded contention that Fidelia has brought the instant Motion "On

Behalf Of The Guild," see GAF Opposition at 6-8.

Despite the statement and supporting affidavits in the Guild's May 1 1Qql

Petition to Deny that "[t]he Guild has no economic or financial stake in any

broadcast ... applicant," induding Fidelio,3 GAP now alleges, withollt tlny

E'videntiary support, that "Fidelio is largely a creation of the Guild," id at 8,

ct~cribes the Guild as ''Fidelio's sister group," id. at 10, and echoes its char)1;p in

prior proceedings4 of a coordinated attack "on two fronts," id. at R Such

unsupported allegations, willfully repeated by GAF in the face of contrary

affidavits,S are not worthy of the Commission's consideration and should he

mmpletely disregarded.

I. Since the Guild does not oppose, but rather supports Fidelio's Motion, it was ooither
necessary nor appropriate for it to file an "opposition" pursuant to 47 C.P.R. § 1.45(a).
However, it is appropriate for the Guild to respond to the attacks upon it contained in
GAPs Opposition, which, after all, treated the Fidelio Motion as if it had been mad£' by
the Guild. See GAP Opposition at 6-8.

2. As Fide1io's Motion for Deferral of Procedural Dates was filed on April 12, 1"'93,
oppositions thereto were required to be filed by April 26, 1993, 47 C.F.R. §§ 1.4(h/,(j);
1.45(b) (1992), and a reply is required to be filed by May 6, 1993, 47 C.F.R. §§ 1.4(gHi);
l.45(b) (1992). To the extent that the MRSs Media Bureau's Motion to Dismiss Fideho's
Motion may be treated as an opposition thereto, thE' instant comments should be ~ard('d

as replying to the Bureau's pleading.' .

3. See the Guild's Petition to Deny, May 1, 1991, at 2, Exh. A, para. 4 " Exh. B, para~. 1-2.
This was recently reiterated, again with affidavit support, just one day prior to the
filing of GAPs Opposition, in the Guild's Petition for Intervention, July 19, 1991 ttl" &
Exh. B at 2-3.

~. See GAP's Consolidated Opposition to Petitions to Deny, July 1, 1991, at 4. (The Guild "has
launched its attack on two fronts:')

5. In contrast, it is characteristic of GAP's ongoin~ posture before the Commission that its
allegations again are unsupported by affidavit. Indeed, virtually nothing alleged by
GAP in the present renewal proceedings as well as in the transfer of control proceeding to
which it has referred, Opposition at 2, has been supported by affidavit. Thi!'o .It h('..t
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Furthermore, GAF's attempt, by unexplained innuendo, to portrav ,fw

C;uiJd'5 role In the pendin~ r~newa) pro('eedtng IS I repetition of its posititm

ill two prior renewals, Opposition at R, is also a serious distortion. As CAr i'O

\\'~'Il .1ware, the c:ircumstance~ and th(' pl')~ture of the Guild on each (ll till'

".lrlit.'r occasions in question WitS lluitp dif(~rent from the present situatioll

Apparently, GAF's referencE' tu prior rl~newal proceedings Indud,·....l

rl'pe-tition of previously madl?, hut palf:1'ntly false, allegations concernin)! lIw

111~ I renewal proceeding. Tho~(' al1(~~ati()n~ - which GAP knew or ...hmlld

h,lVt' known were false when ori~inally made - have been rebutted, with

,lltidavit support, in prior pleadin~s,n and their backhanded reassertion Iwre'in

,... highly improper. And any comparhmn with the 1975 renewal proceE~ding i ...

\'vpn more absurd, since it was in s£>ulempnt of that proceeding that (;J\F

dl'quirEld its license - with th(' Gl,Jih1'~ support and pusuant to an agnspmt'f\t

III which both it and the Guild wert' pnrth:'S.7

.. " ...•_...._-----
..klrt21 the very edge. of proprh.'ly, Jlivt'" .1 lir"f1S('("S duty tn ~ candid and lorlhn'min~

III its dealingll with the Commis!iinn.

In ihi July 1, 1991 Consolidated 01'p(JsitiIHl III Prlili,ms to D,ny, CAP contended tho;1l Ih,·
(.Ulld WAS responsible for the filing of iii cumJX"ting application for WNCN'& lic,-'nsc: III

II/st, and that it thereafter porticipalt'd in .. tI'-'ltlcment involving a cash payml'nc oy
(,I\F. But as GAf' well kn(,'w, lInd ,,~ lilt' Cuild allc~ed in response with Mfl.ion·.1
o,t1pport:

"the Cuild took positions tko'fur,' th,' Cummissioll in the 1981 renewill
proceeding that were in oppusitiun tit tho~e advocated by Classical Radip,
(nc. ("Cllssicll"), the compt:tinK applicant. Specifically, the CuiJd then
advocated the r,n,wal uf WNCN's lit:l'nS(' (subject to a requested condition
that would not have benefited Clas~ical) and opposed the settlement undt't
which a payment (in which th~' C:ulld had no interest or share) was made t(l

Classical. The founders o( CI4$$ical who I'(.·sign(.'<f from positions in the CuUd
in 1981 did not act in concert with th,,· Guild then and hav{' had no lurthc'r
iu.sodatlon with the.' Cuild in tht' tj'n yC'ius sin,·(·."

I r mph..si$ in origin.1.) Cuild Rt:'ply III Of'T'ositiml tel I'rtitkm ttl Dcmy, July 21, 1991, ,t ';t & hh
A

Unlike tht 1981 and 1991 r"n(.·wal proc(.'(.'CJings, in which competing applications Wl"rt.'

lik'd by f0,.m,,. Cuild officer., the l'()mpclin~ applicant in 1975, Concert Radio, Inl'.
I "Concert"), was formed by pcrsonli with PIa pnur aflm.tion with the Cund. <':on':l.'rt
did, however, offer the Guild and I thcn-cxlsting Connectic:ut~based sister organization,
representation on its board of dirC'C'tors lOU as to as~urc WNCN's listeners continuit\)!; Input
intu the station's programmi,,~ ~h't'isillns. Whc'n ConC'('rt, ycars later, was <\wardt...i

...~ -
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The simple fact is that the Guild if; entirely independent of Fidelio and "'a~

not participated in Fide)jo'~ mana~emf'nt. Neither has it either prc}\'Jdpd

Fidl'}iO with, or received from Fiddio, any financial support.

Whatever Fidelio's reason,. (or rE'quc~lin~ the relief sought in th(> IIl.;I."lt

Mlltilln may be, the Guild has it~ own rC'a~ons for supporting the grant nf fhal

rl'lip( Unless the Commiflsion allows th<, various proceedings to pror,.~'d in

.m orderly and logical fashion, thC' Guild is likely to be deprived of th.' full

!"1~hl~ of participation to which it beliC'vc!O if is entitled.

llntil the resolution of its pendin~ appeal before the U.S. Court of Appf'all1i,

lIw FRO Branch's action on pC'ntiinA is!'Ut'lO raised in th£l Guild's PrfitsrHt f(I

f'l'1'l", and the Commission's act inn on th() Guild's Petition for Reconsid('raf;'ln

01 thl' Hearing Designation Ord('Y, th(' full scope of the issues and of thE' C11Jld's

ri~~ht~ to participate in the hcarin~ process cannot be ascertained. Allowjn~

I h(' hearing to proceed apace in th<.' Guild's absence thus could lrrE'r~r"hly

h,um its right to full partidpation to which it is entitled under law,

Turning to the procedural malh.'rs rai~('d by GAF's Opposition, th.' (~l dId

"\lhmits that GAP's contention thai Fid('Ii()'~ Motion must be dismissE'd ",t" an

1I11i'luthorized and illegitimatt· apptlcation for revi(>w of the HOO," mi~SI'S tJw

I's.."ntial point of the FidE"Ii0 Mofirltl.x Thf' relief sought in the Mati",' ''('lIld

1It/I,1/ be granted by thl~ Commission. since no individual arm nl 'Iw

('ommission's staff - whNh~r till' prl.sidin~ Administrative Law Jud~~.', the

rFO Branch, or the Office (.,r GE.'nt'ral Coun~(~l, each of which is deali,,~ with

\)nlv a portion of the complex ran~f.:" of proceedings and issues that \.. iff or

IIMV affect the Commission's ultimatt.' d(llermination of which applk",,' i ..., 10

-----_.-- .... . -_ __.•._--
M.'verll mUllON 01 doIJ.rll in damagt."S ,gainSI GAF for breach of the a~eem~'nl uudl'r
whiC'h CAF had acquired WNCN. th(' l.ultd did not fL'«>1VC any portion there-of

I'i. This is equany true of the Bureau's argument to the same effect, Mass M,dia 8Ufl!(JU'S

Motion to Dismiss, at 2-3, 15 Wt'll as it"! ('(lnh'ntion that the Fidelio Motion "was din.·I~tC'd

to the wronl forum," id. III 2.

·4
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be licensed - can alone consider the broadest implications of the relative

order and timing of the conduct of those proceedings and the resolution of

those issues. Only from the perspective that is uniquely available to the

Commission itself can the fairness, efficiency and rationality of adjudication

in all of said proceedings be maximized.

Moreover, the suggestion that the Fidelio Motion is tantamount to an

application for review disregards the fact that Fidelio has merely asked the

Commission to coordinate the timing and sequence in which numPTOUS

IIlready pending proceedings are to be conducted. Fidelio has not attempted to

initiate any new or additional review of the Hearing Designation Order. It has

;)~ked only that those other proceedings be allowed to run their coursE' prior

to the hearing, in order that numerous issues concerning the scope ("If the

hearing issues and the determination of the parties entitled to participate

therein can be resolved, thereby simplifying the hearing process and avoiding

the risks and costs of duplicative or needless litigation.

Finally, GAF's discussion of the "judicial standards governin~ stay

requests" also misses the mark. The relief sought by Fidelio herein dops not

seek to restrain or coerce GAF or any other party in the conduct of its affairs;

GAF remains fully authorized to continue to operate WNCN(FM) upon the

terms on which it was previously licensed. Nor does Fidelia seek to block the

effectiveness of any substantive ruling or decision of the Commission (as

would be the case, for example, when a stay of a judgment pending appeal).

What is at stake here is nothing more than the Commission's inherent power

to control its own dockets and calendars so as to promote the goals of faimess,

efficiency and rationality of adjudication. To the extent that the "'standards"



MAV- 6-93 THU 16:12 P.02

di~cussed by GAF and Fidelio are applicable at all, they should not he

interpreted as creating a barrier to the attainment of those goals.

. In light of the foregoing, the Guild respectfully requests that the

Commission grant the relief requested by Fidelia in its Motion for Deferral of
Procedural Dates.

Dated: May 6, 1993

David M. Rice

One Old Country Road
Carle Place, New York 11514
(516) 747·7979

Attorney for Listeners' Guild, Inc
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CERTIFICATE OF SERVICE

I, 0 AVID M. RICE, hereby certify that the foregoing "COMMENTS ON

OPPOSmON TO MOTION FOR DEFERRAL OF PROCEDURAL DATES" was st'Tved

this 6th day of May, 1993, by mailing a true copy thereof by United State" first

dass mail, postage prepaid, to each of the following:

The Honorable Joseph Chachkin
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W. - Room 226
Washington, D.C. 20554

John I. Riffer, Esq.
Associate General Counsel
Adjudication Division
Office of General Counsel
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Gary Schonman, Esq.
Hearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W. - Room 7212
Washington, D.C. 20554

Glenn A. Wolfe, Chief
EED Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N .W. - Room 7218
Washington, D.C. 20554

Aaron I. Fleischman, Esq.
Fleischman & Walsh
Suite 600
1400 Sixteenth Street, N.W.
Washington, D.C. 20036

David Honig, Esq.
1800 N.W. 187th Street
Miami, Florida 33056



MAV- 6-93 THU 16:14

-2-

Morton L. Berfield, Esq.
Cohen and Berfield, P.C.
1129 Twentieth Street, N.W.
Washington, D.C. 20036

Harry F. Cole, Esq.
Bechtel &; Cole
1901 L Street, N.W.
Washington, D.C. 20037
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